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P s residential property was condemed by the
State of South Dakota for purposes of a federally aided
hi ghway construction project. In settlenent of the
ensui ng condemat i on proceedi ngs, P received $65, 000.
Subsequently, P and the State becane involved in
negotiations and litigation regarding P s entitlenent
under the Uniform Rel ocation Assistance and Real
Property Acquisition Policies Act of 1970, Pub. L. 91-
646, 84 Stat. 1894 (Relocation Act), to additional suns
enabling her to purchase a conparabl e repl acenent
dwel ling. This suit was settled for $100,000. P
relying on a provision of the Relocation Act exenpting
paynments thereunder fromincone, reported no capital
gain on the disposition of her home. R determined a
deficiency for taxes attributable to the anount by
whi ch the $65, 000 paynment to petitioner exceeded her
basis in the property taken.

Hel d: The $65, 000 received by P in condemati on
of her residence is not exenpted fromtaxation by the
Rel ocation Act.
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Ri chard Hopewel |, for petitioner.

Al bert B. Kerkhove, for respondent.

OPI NI ON

NI MS, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioner’s 1992 taxable year in the anount of
$7,022. The sole issue for decision is whether proceeds received
by petitioner fromthe condemmati on of her residence are subject
to taxation as capital gain to the extent that they exceeded her
basis in the property.

Unl ess otherw se indicated, all section references are to
sections of the Internal Revenue Code in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

This case was submtted fully stipulated pursuant to Rule
122. The stipulations of the parties, wth acconpanying
exhibits, are incorporated herein by this reference.

Backgr ound

Karen Y. N elsen, fornmerly known as Karen Y. Miundt, resided
in Sioux Falls, South Dakota, at the time of filing her petition
inthis case. Mre than 1 year prior to 1989, petitioner had

obtained title to a hone |located at 222 North diff Avenue in
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Sioux Falls. This residence had previously been a church and
cont ai ned approxi mately 8,130 square feet wwth 18 roons. Her
cost basis in the property was $25, 000.

During 1989, the State of South Dakota, acting through the
Sout h Dakota Departnment of Transportation and the South Dakota
Transportati on Conm ssion, contacted petitioner and infornmed her
that acquisition of her property would be necessary for purposes
of a federally aided highway construction project. The State
then initiated civil condemmation proceedings in May of 1990 by
filing a Petition and Declaration of Taking wth a South Dakota
trial court.

In June of 1992, a relocation agent for the State, C ayton
R Sonnenschein, inspected petitioner’s property and net with
petitioner’s attorneys to discuss the Federal Relocation
Assi stance Program He al so provided a brochure explaining the
programentitled “South Dakota Rel ocati on Assi stance Brochure:
Your Rights and Benefits as a Di splaced Person Under the Federal
Rel ocation Assistance Progranf. The brochure indicated that
di spl aced persons m ght be eligible for noving cost reinbursenent
and for replacenent housing paynents. For honeowners of 180 days
or nore, the replacenent housing paynent was defined as a
pur chase suppl enment which included (1) the price differenti al
bet ween the cost of a replacenent dwelling and the acquisition

cost of the displacenent dwelling, (2) increased nortgage
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interest costs, and (3) incidental expenses. The brochure
further specified that the replacenent housing paynent or
pur chase suppl enment was an anount “in addition to the fair market
val ue of your property”.

On Cctober 14, 1992, petitioner and the State executed a
Stipulation for Settlenment and for Entry of Judgnent in
Condemmation, in which they agreed to settle the pending
condemmation action as foll ows:

1. Purchase of the entire lot and house is agreed in

t he amount of $65, 000. 00, inclusive of deposit in

court. Defendant will provide a deed for said

transf er.

2. Possession by the State will be arranged by the
parties in determ ning Relocation Assistance.

3. Relocation Assistance is separate and apart from
this agreed conpensation and is treated as a separate
pr oceedi ng.

Pursuant to this stipulation, the court entered a Judgnent in
Condemmation granting the State’'s petition and providing in
rel evant part:

| T I S FURTHER ORDERED, ADJUDGED AND DECREED t hat the
Def endant s have defici ency judgnent against the State
of South Dakota for the difference between $65, 000. 00
determ ned as just conpensation, and $4, 620. 00, having
been deposited with the Court for the use of the

Def endants, being in the anmount [sic] of $60, 380. 00.

* * * * * * *

| T I S FURTHER ORDERED, ADJUDGED AND DECREED t hat
possession by the State will be arranged by the parties
in determ ning Rel ocation Assi stance.
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| T I S FURTHER ORDERED, ADJUDGED AND DECREED t hat

Rel ocation Assistance is separate and apart fromthis

agreed conpensation and is treated as a separate

pr oceedi ng.

Shortly thereafter, on Cctober 21, 1992, the State delivered
to petitioner a Relocation Assistance Witten Ofer based on
rel ocati on agent Sonnenschein’ s previous inspection of
petitioner’s property. Having concluded that the actual |iving
space in petitioner’s honme consisted of approximtely 1,500
square feet, Sonnenschein had researched the real estate narket
for simlar residences and had determ ned that the price of a
conpar abl e repl acenment woul d be $64,900. G ven that the anpunt

al ready awarded to petitioner in the condemati on action exceeded

this figure, the relocation assistance offer stated:

A Repl acenent Housi ng Paynent/ Suppl enent $ 00.00
Conpar abl e Repl acenent $64, 900. 00
Di spl acenment Property $65, 000. 00
Di f f erence- Suppl enent / RHP $ 00. 00

B. | nci dental Expenses: Estimted at $300. 00

Claimto be based on actual allowabl e expenses

C. Movi ng Expense Paynent:

1. Actual, Reasonable & Necessary Cost to Mve
2. Sel f-nove based on Departnents Room County
Schedul e: 18 roons $1, 600. 00

MOVI NG OPTI ON TAKEN:  1( ) 2( )
By early Novenber, petitioner had received paynments fromthe

State totaling $65,000 and had authorized the trial court to
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enter a Satisfaction of Judgnent in the condemmation action. A
warranty deed conveying petitioner’s property to the State was
recorded on Novenber 17, 1992.

I n Decenber of 1992, petitioner’s husband provi ded
rel ocati on agent Sonnenschein wth a floor plan of the North
Ciff property which indicated that a portion greater than 1,500
square feet was being utilized as |iving space. Sonnenschein
then revisited the property and prepared a revised rel ocation
assi stance offer using residences conparable to a hone of
approxi mately 2,800 square feet. The anended offer reflected
that the cost of a conparabl e replacenent would be $99, 900 and
that, after subtraction of the $65,000 paid for the displacenent
property, the Repl acenent Housi ng Paynment/ Suppl ement woul d be
$34, 900.

Subsequently, in May of 1993, petitioner filed a
counterclaimw th the trial court seeking additional funds and
asserting, anong other things, that the State had failed to
conply with the provisions of Federal |aw governing the
Rel ocation Assistance Program The matter was eventual |y
resol ved in August of 1996 by a Stipulation for Settl enent and
Di smissal of Al Causes of Action Pending. The parties
stipulated that “Rel ocation assistance paynent is agreed to be

$100, 000.00 in addition to the $65, 000. 00 previously paid for
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this property.” Al clainms were then dism ssed with prejudice,
and, in Septenber of 1996, paynent of the $100, 000 was nmade by
t he State.

Di scussi on

W nust deci de whether the $65, 000 received by petitioner in
condemmati on of her residence is taxable to the extent that the
paynment exceeded her basis in the property.

Petitioner contends that the condemati on proceeds are
exenpt fromtaxation pursuant to the Uniform Rel ocation
Assi stance and Real Property Acquisition Policies Act of 1970,
Pub. L. 91-646, 84 Stat. 1894, presently codified at 42 U. S. C
secs. 4601-4655 (1994) (Relocation Act). According to
petitioner, the Relocation Act nandates that relocation paynents
shall not be treated as inconme for tax purposes, and the $65, 000
at issue is in fact a portion of the relocation assistance she
received fromthe State. Hence, in petitioner’s view, the
subj ect funds can have no tax consequences.

Conversely, respondent asserts that the Rel ocation Act does
not exenpt from Federal incone tax the $65, 000 received by
petitioner. Respondent maintains that the Rel ocation Act neither
applies to nor addresses the tax treatnent of anounts
representing the acquisition cost or just conpensation paid when
property is taken for public use. Rat her, respondent interprets

the Rel ocation Act to renove only paynents which are in addition
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to acquisition cost fromthe anbit of the Internal Revenue Code.
Theref ore, because respondent also contends that the $65, 000 was
not such a suppl enental relocation assistance paynent,
respondent’s position is that to the extent the $65, 000 exceeded
petitioner’s basis in her residence, the difference is taxable as
capital gain. Respondent additionally argues that the $65, 000
fails to qualify for nonrecognition treatnent under the

i nvoluntary conversion or residential rollover provisions set
forth in sections 1033 and 1034 of the Internal Revenue Code.
(Section 1034 was repeal ed by section 312(b) of the Taxpayer
Relief Act of 1997, Pub. L. 105-34, 111 Stat. 839, generally
effective for sales and exchanges of principal residences after
May 6, 1997. The section 1034 rollover provision was replaced by
a revised and expanded section 121.)

W agree with respondent that the $65, 000 received by
petitioner in condemation of her residence is not a paynent of a
type exenpted fromtaxation by the Relocation Act. Furthernore,
because petitioner apparently does not contend that
nonrecognition treatnent pursuant to section 1033 or 1034 is
warrant ed, we need not reach respondent’s position thereon.
Petitioner made no attenpt at trial or on brief to establish her
entitlement to benefit fromthese sections and instead
characterized respondent’s argunent regardi ng nonrecognition

under the Internal Revenue Code as “immterial in the Court’s
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adj udication of the action at bar”. In light of this posture, we
al so sustain petitioner’s evidentiary objections to certain of
the stipulated facts and exhibits. The contested evidence
addresses only the reinvestnent of the condemnati on proceeds, and
whil e such information woul d have been relevant to applicability
of sections 1033 and 1034, it has no bearing upon our analysis of
t he Rel ocation Act.

| . | nt ernal Revenue Code

As a general rule, the Internal Revenue Code inposes a
Federal tax on the taxable incone of every individual. See sec.
1. Section 61(a) defines gross incone for purposes of
cal cul ating such taxable incone as “all incone from whatever
source derived’” and further specifies that gains fromdealings in
property are included within this broad definition. See sec.
61(a)(3). Section 1001(a) then explains that “gain fromthe sale
or other disposition of property shall be the excess of the
anount realized therefromover the adjusted basis”. The basic
principles of tax law would thus require petitioner to recogni ze
as incone the amount, $40, 000, by which the $65, 000 she received
fromthe condemation of her residence exceeded her $25, 000
basi s.

1. Uni f orm Rel ocati on Assi stance Act

The Rel ocation Act, however, provides contrasting treatnent

for certain paynments received in conjunction with Governnent
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acquisition of private property and rai ses the question of
whether a different result is conpelled in the matter at hand.
This question, in turn, presents two subinquiries upon which its
resol ution depends. The first, a |legal question, asks what is
meant by the term “paynent” as used in and exenpted fromtaxation
by the statute. The second, a factual question, asks whether the
$65, 000 received by petitioner is indeed such a paynent.

A. Meani ng of Paynent for Purposes of the Relocation Act

To ascertain the neaning of “paynent” as used in the
Rel ocation Act, we consider the historical context in which the
statute was drafted, the | anguage and structure of the statute
itself, and the interpretations thereof offered by case | aw
From t hese sources, we conclude that “paynment” for purposes of
the exenption treatnent afforded by the Relocation Act refers
only to amounts received as relocation assistance in excess of
the just conpensation paid for the property.

At the tine the Relocation Act was promul gated, paynent of
j ust conpensation upon the taking of private property for public
use had | ong been mandated by the Federal Constitution and by the
constitutions of individual States, including that of South
Dakota. See U S. Const. amend. V; S.D. Const. art. VI, sec. 13.
Just conpensation had al so been further defined, at both the

Federal and State levels, as fair market value, what a willing
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buyer would pay a willing seller, at the tinme of the taking. See

Kirby Forest Indus., Inc. v. United States, 467 U.S. 1, 10

(1984); Rapid City v. Baron, 227 N.W2d 617, 620 (S.D. 1975).

Agai nst this backdrop, Congress enacted the Relocation Act
of 1970 for the purpose of ensuring that displaced persons “shal
not suffer disproportionate injuries as a result of prograns and
projects designed for the benefit of the public as a whole”. 42
U S. C sec. 4621(b). The Relocation Act was then anended in
1987, see Uniform Rel ocation Act Amendnents of 1987, Pub. L. 100-
17, 101 Stat. 246, and is presently codified at chapter 61 of
title 42 of the United States Code. Chapter 61 is divided into
t hree subchapters: Subchapter |--General Provisions, Subchapter
I'1--Uniform Rel ocati on Assi stance, and Subchapter Il1--Uniform
Real Property Acquisition Policy.

The provision addressing taxation is contained in subchapter
Il and reads:

No paynent received under this subchapter shall be
considered as incone for the purposes of title 26; or

for the purposes of determning the eligibility or the

extent of eligibility of any person for assistance

under the Social Security Act [42 U S. C. 301 et seq.]

or any other Federal |aw (except for any Federal |aw

provi di ng | owincone housing assistance). [42 U S. C

sec. 4636.]

Also within subchapter I, three sections direct that
paynments be made to persons di splaced in conjunction with Federal

or federally assisted prograns. See 42 U S.C secs. 4622, 4623,

and 4624. Paynents for noving and rel ated expenses, see 42
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U S. C sec. 4622, for replacenent housing for honeowners, see 42
U S. C sec. 4623, and for replacenent housing for tenants and
certain others, see 42 U S. C. sec. 4624, are the three categories
of paynents so authorized. The section relevant to the instant
case, addressing replacenent housing for honeowners, provides in
pertinent part as follows:

42 U.S.C. § 4623. REPLACEMENT HOUSI NG FOR HOVEOMNER * * *

(a)(1l) In addition to paynents otherw se
aut hori zed by this subchapter, the head of the
di spl aci ng agency shall nmake an additional paynent not
in excess of $22,500 to any displaced person who is
di spl aced froma dwelling actually owned and occupi ed
by such displaced person for not |ess than one hundred
and eighty days prior to the initiation of negotiations
for the acquisition of the property. Such additional
paynment shall include the follow ng el enents:

(A) The anmpunt, if any, which when added to the
acqui sition cost of the dwelling acquired by the
di spl aci ng agency, equals the reasonable cost of a
conpar abl e repl acenent dwel | i ng.

(B) The anmpunt, if any, which will conpensate such
di spl aced person for any increased interest costs and
ot her debt service costs which such person is required
to pay for financing the acquisition of any such
conpar abl e repl acenent dwelling. Such anpbunt shall be
paid only if the dwelling acquired by the displacing
agency was encunbered by a bona fide nortgage which was
a valid lien on such dwelling for not |ess than 180
days imredi ately prior to the initiation of
negoti ations for the acquisition of such dwelling.

(C) Reasonabl e expenses incurred by such displ aced
person for evidence of title, recording fees, and ot her
closing costs incident to the purchase of the
repl acenent dwelling, but not including prepaid
expenses.
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The $22,500 nonetary limtation may al so be exceeded on a case-
by-case basis for good cause. See 42 U S.C sec. 4626(a).

Hence, we are faced with a statute which by its terns
exenpts fromtaxation “paynent received under this subchapter”
and which is contained in a subchapter that explicitly authorizes
three types or categories of paynent. It is therefore reasonable
to infer that a “paynent received under this subchapter” is one
of the types of paynent that the subchapter enables a displaced
person to receive. Yet it is not this subchapter but rather
i ndependent constitutional nandates that enabl e one whose private
property is taken for public use to receive just conpensation.

Mor eover, the | anguage enpl oyed in the provision dealing
with replacenent housi ng assi stance for honeowners states that
t he di spl aced honmeowner’s entitlenent is to “The anount, if any,
whi ch when added to the acquisition cost of the dwelling acquired
by the displacing agency, equals the reasonable cost of a
conpar abl e replacenment dwelling.” 42 U S C. sec. 4623(a)(1)(A).
Nowher e, however, does the statute el aborate upon this concept of
acquisition cost or specify howit is to be calculated. Since in
the context in which the aw was witten, the cost to a
governnental entity of acquiring private property was j ust
conpensation or fair market val ue, we nust assune that
acquisition cost as used in the Relocation Act denotes this

constitutionally required just conpensation. Therefore, because
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other law is both the source and the sol e explanation of a
di spl aced person’s right to acquisition cost or just
conpensation, to say that such paynents are “received under”
subchapter 1l of the Relocation Act would defy logic. W
concl ude instead that just conpensation is not relocation
assi stance and shoul d not be governed by the tax rules applicable
thereto, but it continues to exist as an independent requirenent
in no way elimnated by the statute under consideration.

Case | aw emanating from Federal and State courts further
supports this interpretation. For instance, the California Court
of Appeal explained the relationship between just conpensation
and rel ocation assistance as foll ows:

“The ‘just conpensation’ which a condemmee may recover
fromthe condemmor when his property is acquired for a
public use pursuant to the em nent donain |aw, as
contenpl ated by the Constitution and that |aw alike, is
the *value’ (or ‘actual value,’” or ‘fair market

value’), neasured at a pertinent tinme * * * 7 * * *
O her amounts which may be “conpensable” by the public
entity under the CRAL [California Relocation Assistance
Laws] or the URA [Uni form Rel ocati on Assi stance and
Real Property Acquisition Policies Act of 1970] result
fromstatutory provisions and are independent of the
constitutional requirenent of “just conpensation” * * *
[CGty of Los Angeles v. Decker, 132 Cal. Rptr. 188, 193
(Cal. C. App. 1976) (quoting Cty of Muuntain View v.
Superior Court, 126 Cal. Rptr. 358, 363 (C. App.
1975)).]

A simlar view of the Relocation Act’s role was taken by the

Kansas Court of Appeals, which stated that “the purpose of
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federally authorized paynents is to supplenent traditiona
em nent donmai n conpensation, not to create an additional el enent

of full conpensation.” Spackman v. Spackman, 595 P.2d 748, 750

(Kan. C. App. 1979).
The U.S. dains Court |ikew se enphasized the distinctness
and sel f-contained nature of the Relocation Act when faced with

construing the nmeaning of “paynent” for tax-exenption purposes.

See Strogoff v. United States, 10 . C. 584 (1986), affd.

wi t hout published opinion 818 F.2d 877 (Fed. Cr. 1987).

Al t hough taxpayers argued that, in the exenption section,
“Congress used the termin a sense which is broader than the
cunmul ative uses found in the other sections”, the court declared
that “the |east strained reading of the provision is that,
followng a string of references to paynents by gover nnent
entities, * * * use of the term‘paynents’ [sic] was intended
merely as a shorthand incorporation of the previous references in
the statute.” 1d. at 589.

As regards application and how these legally distinct rights
to paynment should interact in a factual scenario involving
condemmation, the Mssouri Court of Appeals summari zed:

In April, 1973, the Conm ssion comenced an action

to condemm and acquire appellants’ residence and 7.99

acres of ground. That suit, no |longer the subject of

any di spute, was concluded by entry of a consent

judgnment in the amobunt of $38,100.00. Also avail able

to appellants, and conceded by the Comm ssion to be

due, is a relocation assistance paynent pursuant to the
Uni form Rel ocati on Assi stance and Real Property
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Acqui sition Policies Act of 1970, 42 U.S.C. 88 4601-
4655 (1976) applicable to state hi ghway projects by
reason of the contribution of federal funds. This

rel ocation paynent is defined by statute as that anount
whi ch, when added to the acquisition cost of the
dwel I'i ng taken, equals the cost of a conparable

repl acenent dwelling. 42 U S.C. § 4623 (1976).

To conpute the appropriate sumof relocation
assi stance, which is subject to a nmaxi nrum of $15,000.00, it
IS necessary to determ ne how nmuch was paid in the
condemmati on of the property owner’s former dwelling and to
deduct that anmount fromthe ascertained cost of a
repl acenent dwelling. * * * [Tonnar v. Mssouri State
H ghway & Transp. Commm., 640 S.W2d 527, 529 (Mb. C. App.
1982) . ]

Therefore, given the history, |anguage, and interpretations
of the statute, we hold that only paynents expressly authorized
by subchapter Il and in excess of the just conpensation paid for
taken property are exenpted fromtaxation by the Relocation Act.

B. Nature of $65,000 Paynent Received by Petitioner

Havi ng determ ned that the Relocation Act will exenpt
petitioner’s $65,000 paynment fromtaxation only if it is in the
nature of relocation assistance rather than just conpensation or
acquisition cost, we turn to the question of how t hese proceeds
shoul d be characterized. Contrary to petitioner’s avernents that
t he $65, 000 was a portion of her relocation assistance, however,
we find that the docunentary evidence presented indicates
ot herw se.

First, as a general proposition, the evidence suggests that
the policy of the State of South Dakota was to nmaintain a

di stinction between fair nmarket value paid for property and
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assi stance under the Relocation Act. The South Dakota Rel ocation
Assi stance Brochure, prepared for and used by the South Dakota
Departnent of Transportation, explicitly states that the purchase
suppl ement for which a honeowner m ght be eligible under the
statute would be “in addition to the fair market val ue of your
property” and woul d be cal cul ated based on the price differenti al
bet ween acqui sition cost and the cost of a replacenent dwelling.

Second, as pertains specifically to petitioner’s case, the
record produced in the condemmation action reflects that the
State in fact followed this general policy of awarding relocation
assi stance i ndependent and apart fromfair market val ue or
acquisition cost. The Stipulation for Settlenent and for Entry
of Judgnment in Condemnation signed by petitioner in Cctober of
1992 states that “Purchase of the entire | ot and house is agreed
in the amount of $65,000.00". The Judgnment in Condemati on
entered pursuant thereto |ikew se refers to judgnent for the
“$65, 000. 00 determ ned as just conpensation”. Yet both docunents
contai n | anguage expressly declaring that “Rel ocation Assistance
is separate and apart fromthis agreed conpensation and is
treated as a separate proceeding.”

The ensui ng Rel ocation Assistance Witten Ofers nmade to
petitioner are consistent with the position that the $65, 000
al ready paid was not considered such assistance. The initial

of fer conputed petitioner’s Replacenent Housi ng
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Paynent / Suppl enent at “$00. 00" because the cost of a conparable
repl acenent exceeded the sum paid for the displacenent property.
The revised offer simlarly deducted the acquisition cost of

$65, 000 fromthe replacenent cost of $99,900 to reach a $34, 900
Repl acenent Housi ng Paynent/ Suppl enent. Hence, subchapter |

aut hori zes “Repl acenent Housing for Honeowner”, and the only
anounts designated by these offers as such a Repl acenent Housi ng
Payment excl ude the $65, 000.

Moreover, in eventual resolution of the litigation between
petitioner and the State, the parties stipulated that “Rel ocation
assi stance paynment is agreed to be $100,000.00 in addition to the
$65, 000. 00 previously paid’. Again, the $100,000, and not the
$65, 000, is the figure specifically | abeled as relocation
assi st ance.

Taken together, the above docunents support a finding that
the relocation assistance in petitioner’s case was in fact the
$100, 000 sum negoti ated separate and apart fromthe $65, 000
recei ved pursuant to the condemmation judgnent. W further note
that to accept petitioner’s characterization of the $65,000 as an
advance paynent of her total relocation assistance would be to
say that no just conpensation whatsoever was paid by the State.
We believe it highly unlikely that the State would so di sregard

an entrenched constitutional mandat e.
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In addition, we reject petitioner’s apparent contention that
the real property acquisition policies set forth in 42 U S. C
sec. 4651 can or should have a bearing upon our deci sion.
Petitioner alleges that the condemmati on proceedi ngs were
initiated in violation of these policies, stating on brief that
the States’s action

to condemm Petitioner’s house and therewi th pay her

“mar ket val ue” of the house as just conpensati on under

state law, rather than negoti ate conpensation equal to

the cost of a “conparabl e replacenent dwel ling” as was

her federal entitlement, was ultra vires and the state
condemmati on action was thereby void ab inito [sic].

She then goes on to assert that tax-exenpt replacenent housing
conpensati on should not be transfornmed into taxable conpensation
by reason of such an ultra vires action. In response, we observe
that the Relocation Act, 42 U S.C. sec. 4602(a), declares
specifically that “The provisions of section 4651 of this title
create no rights or liabilities and shall not affect the validity
of any property acquisitions by purchase or condemnation.”

W therefore hold that the $65, 000 received by petitioner is
not a relocation assistance paynent exenpted fromtaxation by the
Rel ocation Act but is just conpensation taxable to the extent the
anount pai d exceeded her basis in the condemmed property.

To reflect the foregoing,

Deci sion will be entered

for respondent.




